The seat of imperium                      619

eleventh canon of the ninth Distinctio), "constitutions ergo vel ecclesi-
asticae vel seculares, si naturali iuri contrariae probantur, penitus sunt
excludendae." In other words, a canon, no less than a secular law, may
fail in its claim to the superior sanction.

Briefly, then, the position is this. The ius naturals is divine, and
therefore unalterable. The only exception is that the ceremonial direc-
tions of the lex vetus are now to be taken as mistlca and to be interpreted
secwndum moralem intelligentiam. From the moral precepts of the natural
law all human laws are, or ought to be, derived. Of these laws some are
adapted to secular, others to ecclesiastical purposes, and for both the art
of interpreting the divine injunctions is required. The canons, in Gratiatfs
opinion, are superior in authority to secular laws, not only because they
deal with spiritual matters, but because the gift of authoritative inter-
pretation belongs to the Church. Princes, in fact, may err, but Rome
does not. Nevertheless, the ius gentium, and also such part of the iu$
civile as is not opposed to the ius naturale> should command human
obedience, and for the same ultimate reason as the canons, namely,
because the divine or natural law is binding upon all. It is, therefore,
erroneous to identify Canon Law with the lex divina, and equally erroneous
to suppose that secular laws can boast no more than a human sanction.
The frequent conflict between the two jurisdictions was not a conflict of
first principles; it arose out of the application of common principles
to particular cases. There was only one philosophy of Jurisprudence,
acknowledged and professed by civilians and canonists alike. In this way
it becomes intelligible that Canon Law, as such, should have no distinctive
place even in the masterly exposition of the nature and species of law by
Thomas Aquinas, His treatment of the subject1 is far superior in breadth,
lucidity, and precision to anything produced by the lawyers, but in all
his minute analysis of the laws derived in successive gradations from the
original lex aeterna there is no mention of Canon Law.

We must now return to another aspect of the political theory con-
nected with the revival of Roman law. The old republican tradition,
that laws could be made, and the imperium conferred, by the people alone
by no means perished with the birth of the Empire. The conservatism
of lawyers, often backed by the Emperors themselves, had made it pos-
sible to infer from the Corpus Juris that sovereignty belonged of right
to the people, and that the power of the Emperor, however absolute IB
practice, was only the power of a representative person. What was really
the opinion of the ancient jurists we need not stay to enquire. It is
enough that the same question was revived in the Middle Ages, with
consequences not to be disregarded because of the artificial tone of the
arguments employed. lu the first epoch of the legal renaissance an
attempt was made to enlist the different schools on opposite sides.
Bavenna having developed the case against Gr^ory VII, the great
1 Bumma Theotoffioa, Prima Secundae, xo-ovm.
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